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Juvenile Record Causing
Problems? How ‘Sealing’
Can Help

Do I Need
Custody to
Get My Child
a Passport?

How do you get a juvenile record?

here are special rules to get a passport
for a child who is younger than 16. These
rules help prevent international child
abduction. They can be confusing, especially
for parents who are no longer together.
Many parents think they need full custody
to get passports. That is not always true. Other
options include:

By Bill Nassif, Erin Planalp, and Brooke Cheseney

You may have a juvenile record if you were
accused of doing something illegal when you
were under 18 years of age. If the juvenile
court finds you engaged in illegal conduct,
the court may enter an order saying you
committed a delinquent act. In juvenile court,
this is not called a conviction, but instead an
adjudication. A delinquent act is any violation
of state law or local ordinance that would
constitute a public offense if committed by an
adult. Even if a juvenile court does not enter
an order saying you committed a delinquent
act, you may still have a juvenile record.

How can my juvenile record affect me?

Many teenagers think the mistakes they
have made as minors will be erased from
their records when they turn 18 years-old.
Juvenile records, however, are public records
and anyone can ask to see them unless a
person takes steps to restrict access. Schools
and colleges often check to see if a person has
a criminal record before allowing admission.
Employers, landlords, and lenders will also
run criminal background checks. This means
that if you have a juvenile record, it may be
hard for you to go to college, find a job, get a
loan, or even find a place to live.

What can I do?

You can ask the court to seal your juvenile
record. To seal your record, you must file an
application with the court. You can generally
file this application if:
•
•

You are at least 18 years old;
At least two years have passed since
the last action in your juvenile case;
• You have had no other convictions of
a felony or an aggravated or serious
misdemeanor; and
• There are no charges pending
against you that might result in an
adjudication or conviction of a serious
misdemeanor or more serious offense
as an adult.
Once a judge orders the record be sealed,
a notice is sent to all agencies or persons who
have the juvenile record asking that they
turn those records into the court. Once this
happens, your juvenile record no longer exists
as a matter of law.
It is important to know that this article only
relates to actions committed while under the
age of 18 that are within the jurisdiction of
Juvenile Court. Any criminal record in District
Continued on next page

By Rachel Albin and Jessica Taylor

T
•
•

•

Both parents can consent to the
passport.
One parent can
show he or she has
authority to get the
passport.
A parent can ask
the government
for permission to
get the passport
without the
other parent.

Both parents
consent

Both parents or
guardians can apply in person
together for their child’s passport. A
parent who can’t apply in person can consent
by completing Form DS-3053 and signing it in
front of a notary. The consent form is valid for
three months. The parent who will apply in
person should take the other parent’s consent
form to the passport office.

One parent shows proof of legal authority
to get the passport

Some children have just one legal parent.
Or, even if a child has two legal parents, one
might have authority to make this decision
without the other. For example:

Disaster Assistance Available in Iowa
By Lisa Gavin

W

hen a disaster occurs, the governor will often issue a Disaster Proclamation in the
affected counties. When a Governor’s Disaster Proclamation is made in an Iowa county,
the Iowa Individual Assistance (IA) Program can be activated at the request of local
officials to help those Iowans adversely affected.
As of July 8, 2014, 35 counties in Iowa have been declared disaster areas by Governor
Branstad, from storms that occurred June 3, 13, and 26. The 35 counties are: Adair, Black Hawk,
Buena Vista, Calhoun, Cass, Cedar, Cherokee, Clay, Clinton, Decatur, Emmet, Franklin, Guthrie,
Hamilton, Hancock, Hardin, Harrison, Iowa, Jackson, Johnson, Jones, Kossuth, Lee, Linn, Lyon,
Marshall, Montgomery, Muscatine, Palo Alto, Plymouth, Pottawattamie, Ringgold, Scott, Shelby,
and Sioux. Residents in these counties may be eligible for assistance through the Iowa Individual
Assistance Program for storm related expenses.
This program provides a grant of up to $5,000 for households with incomes up to 200% of the
federal poverty level. Grants are available for home or car repairs, replacement of clothing or
food, and for the expense of temporary housing. Applicants must submit the original receipt for
the expense and the expense must be related to storm recovery.
The grant application and instructions are available on the Iowa Department of Human
Services website: dhs.iowa.gov/disaster-assistance-programs. Iowans can turn in their completed
applications to their local Community Action Agency. You can call 866-434-4692 (toll free).
Iowans have 45 days after the disaster declaration to file their claim. A list of counties and
the deadlines to submit applications can be found at: homelandsecurity.iowa.gov/disasters/
assistance_individuals.html.
Lisa Gavin is a staff attorney with Iowa Legal Aid’s Regional Office in Cedar Rapids.

•
•

The child’s other parent died.
The child’s birth certificate or adoption
decree lists only one parent.
• A judge declared one parent
incompetent.
• There is a court order that awards
legal custody to one parent only. Legal
custody is different from physical
custody, which is where the child
lives. A person with legal custody
has authority to make decisions
regarding the child. Read custody
orders carefully. The court order may
specifically say that a parent is not
allowed to travel abroad with the child,
even if that parent has legal or physical
custody. If the court order says travel
abroad with the child is not allowed, a
parent will need to go back to court to
change the order.
• Or, a court order may specifically say
one parent is allowed to travel with the
child, even if he doesn’t have legal or
physical custody.
In any of these situations, the parent
applying for the passport should bring the
court order, birth certificate or death certificate
to the passport office.
Continued on next page

2  The Equal Justice Journal

Second Quarter 2014

Juvenile Record Sealing Continued from page 1
Court, whether committed as an adult or
juvenile, cannot be sealed.

Does sealing happen automatically?

A new law effective on July 1, 2014, helps
bring the matter of sealing before the court
as soon as possible. The court will now be
required to schedule a hearing on sealing
the juvenile file two years after the date of
the last official action in the case or when the
child turns 18, whichever is later. The law also
requires open juvenile cases to be reviewed if
they have been open over two years with no
final outcome. A juvenile case that has no final
outcome after two years shall be removed so
long as there is no outstanding warrant or
detainer in the case.

What are some examples of when a case
can and cannot be sealed?

The following two examples help illustrate
the rules on sealing juvenile records:

Child Passport Continued from page 1
received probation and a fine, which he has
not gotten around to paying. Romeo also
has an ongoing court case from forging a
high school diploma for a friend. Romeo is
now 19 years old and wonders what he can
do about his record.

Can Romeo seal his juvenile record?

No. Romeo won’t be able to seal his
juvenile record for three reasons. First, he
was convicted of a serious misdemeanor
within two years of his adjudication in
juvenile court. Second, Romeo has an unpaid
court fine. Third, he has a pending court case
for forgery, another serious misdemeanor.

Are there any other options for preventing
access to my juvenile criminal record?
•

A judge can issue a confidentiality
order if a case was dismissed, the
person is no longer subject to juvenile
court jurisdiction and making the
record confidential is in the best
interests of the public.
 While a Confidentiality Order
offers less protection than sealing
since the record still exists as a
matter of law, it is an alternative
if you do not qualify to have it
sealed.

Wynona

Wynona just turned 18 and desperately
wants to apply at the new Forever 21 store
opening downtown. However, Wynona is
worried she won’t get the job. When she was
15 years old, Wynona was caught shoplifting
$100 worth of clothing from another store.
No order was ever entered saying she
committed a theft, but a delinquency petition
was filed in juvenile court and Wynona
agreed to probation. Wynona finished her
probation and has only had a few traffic
tickets since.

•

Note that even if Wynona’s juvenile
records have been sealed, it is still possible
they could become known or discovered.
For example, people in her community may
become aware of her actions and could
spread by word of mouth or by publicizing
information about Wynona on social or
other media. In addition, there are a number
of commercial entities that mine the Internet
and public records for information which
they then make available to anyone for a
fee. If Wynona’s actions and/or record were
mined in this way before being sealed or
are otherwise made public, a prospective
educational institution, landlord, or
employer could still find out about the
juvenile record.

Romeo

When Romeo was 16 years old, he broke
into his girlfriend’s house late one night. His
girlfriend’s dad heard the noise and came
downstairs with a baseball bat. Not realizing
who had broken in, he swung the bat.
Luckily, he missed Romeo. Still, he damaged
the kitchen cabinets and broke Romeo’s
cell phone. Upset about his broken phone,
Romeo grabbed $50 sitting on the kitchen
counter and ran out. Romeo was adjudicated
delinquent in juvenile court for breaking and
entering with intent to commit a theft and
criminal mischief.
Two years later, Romeo was caught with
marijuana and convicted of possession
of a controlled substance, a serious
misdemeanor. Because he was 18 years old,
Romeo went through District Court. He

Expungement.
Certain portions of your juvenile
criminal record may be expunged
under limited circumstances. The
court will only expunge the record if:
 The court did not transfer your
case to an adult court, and

Does Wynona have a record that should
be sealed?

Yes. A teen has a juvenile record subject
to sealing even if she was only taken into
custody for a delinquent act or a delinquency
petition was filed with the court. Wynona
can apply to have her records sealed since: (i)
it has been two years since Wynona got into
trouble for shoplifting, (ii) she has had no
felony or aggravated or serious misdemeanor
convictions (her traffic tickets don’t count
since they were only simple misdemeanors),
and (iii) she is 18 years old. Wynona could ask
the court to seal her juvenile record.

Confidentiality Orders.

 Between the ages of 18–21, you
were not convicted of a felony,
aggravated misdemeanor, or
serious misdemeanor.
If a juvenile record is expunged, it is no
longer available to the public.

Conclusion

The best way to keep your record clean is
to not get in trouble in the first place. If you
do make a foolish mistake as a minor, you
may be able to seal your juvenile record to
help avoid the public stigma and limitations
on your educational, employment, and
financial opportunities.
This is a brief summary of the law on
sealing juvenile criminal records. There are
additional requirements and exceptions
that are not covered by this article. If you
have questions about sealing your juvenile
criminal record, you should talk to an
attorney.
•
•
•

Iowa Legal Aid provides help to lowincome Iowans. Income and asset
limits apply.
To apply for help from Iowa Legal
Aid, call 800-532-1275 or apply at
iowalegalaid.org.
If Iowa Legal Aid cannot help, you
can look for an attorney on “Find
A Lawyer” on the Iowa State Bar
Association website: iowabar.org.
A private attorney there can talk with
you for a fee of $25 for 30 minutes of
legal advice.

Bill Nassif is a staff attorney with Iowa
Legal Aid’s Legal Hotline for Older Iowans,
Erin Planalp is a staff attorney at Iowa Legal
Aid’s Southwest Iowa Regional Office in
Council Bluffs and Brooke Chesney is a staff
attorney working with Iowa Legal Aid’s intake
unit in Davenport.

It is possible to go to court for permission to
get a passport or be allowed to travel with the
child.

One parent requests permission from the
U.S. Department of State to get the passport
without the other parent

Parents who can’t get the other parent’s
consent and don’t have the authority
described above, can explain the situation
on Form DS-5525. The parent asks the
government to make an exception to the
usual rules. This could be for an emergency
that affects the child’s health or welfare. Or, it
might be because it is extremely difficult to get
the other parent’s consent. A parent asking for
an exception will need to explain the reason
why they are not able to obtain the other
parent’s consent. Remember, the rules about
children’s passports were made to prevent
international abduction. The Department
of State may ask for additional details or
documentation of the circumstances, or may
deny the parent’s request.

How to apply for a child’s passport

All parents who apply for a child’s passport
must pay a fee, complete an application (Form
DS-11), and provide:
•
•

proof of the child’s U.S. citizenship
proof of parental relationship to the
child
• photo ID of parents/guardians
• child’s passport photo
All forms must be completed in English.
The forms must be signed in front of a
passport agent, but it’s best to fill in the rest
of the information ahead of time. If you do
not understand English, you will need to find
your own interpreter.
Find out more about children’s passports
at the U.S. Department of State website, or a
different article on the Iowa Legal Aid website.
If you have questions, call the National
Passport Center at 877-487-2778. Spanishspeaking staff is available.
Rachel Albin is an intake paralegal with Iowa Legal
Aid in Des Moines. Jessica Taylor is a senior staff
attorney in Des Moines.

PUBLIC NOTICE

Meetings of the Iowa Legal Aid Board of
Directors are open to the public. We encourage
the public to attend.
The next two meetings of the Board of Directors
are scheduled to take place on Saturday, August
2, and Saturday, November 8. The Board of
Directors meets at least four times each year.
For details on the next meeting of the Board,
call toll-free: 800-532-1275.

The Equal Justice Journal is published four times a
year by Iowa Legal Aid. The Equal Justice Journal is
free to low-income people in all counties of Iowa.
All others must pay a $10.00 annual subscription
fee. The EJJ is available in a larger print edition
upon request.
All correspondence should be sent to:
The Equal Justice Journal
Iowa Legal Aid
1111 9th Street, Suite 230
Des Moines, Iowa 50314-2527
© 2014 Iowa Legal Aid
Note: Photographs in this newsletter are produced
independently of text and bear no relationship to
cases or incidents discussed herein (except where
noted below a picture).

The Equal Justice Journal  3

Second Quarter 2014

Iowa Legal Aid Board Recognizes
Outstanding Clients and Supporters
By Patrick McClintock

T

he annual meeting of Iowa Legal
Aid’s Board of Directors was held
on May 3 in Des Moines followed
by the annual awards luncheon. The
luncheon featured comments from Cathy
VanMaanen, Outreach Coordinator for
the Council on Sexual Assault and Domestic Violence in Sioux City. Ms. VanMaanen is a former Iowa Legal Aid client
whose own personal experience with
domestic abuse compelled her to help
others. Cathy was awarded Iowa Legal
Aid’s Outstanding Client Service Award
in 1998. She spoke of the important role
that Iowa Legal Aid plays in helping survivors of abuse escape from their abuse
and rebuild their lives.
The event also featured the presentation
of a $5,000 gift to Iowa Legal Aid from the
Nicole Richardson Memorial Fund. Ms.
Richardson was a talented young attorney
dedicated to equal justice and whose
promising career ended with her tragic
death. Her mother, Nancy Richardson,
presented the donation to Iowa Legal
Aid to support the program’s efforts in
nurturing law students to a career in public
service.

Board member Jean Smalley of Bloomfield with Executive
Director Dennis Groenenboom

Outstanding Client Award recipient Jamie Olds of Marion,
who staved of an illegal conviction

Continuing with an annual tradition,
several individuals were recognized with
the Outstanding Client Service and the
Excellence in Service Awards. The client
honorees included:
•

Kathi Berry, who fought and
won a dispute with the Iowa
Department of Human Services;
• Jamie Olds, who courageously
overcame personal challenges to
stave off an illegal eviction;
• Constantin Stoica, who
successfully challenged an
improper termination of
assistance as a displaced
worker; and,
• Melissa and Jack Terry, whose
personal struggles in overcoming
addiction and the resulting
myriad of legal problems
demonstrate the strength of the
human spirit.
All five of these remarkable individuals
have gone on to help others in various
capacities.
The honorees for the Excellence in
Service Award included John Gardner of
Des Moines, who has been volunteering
regularly to help Iowa Legal Aid’s
Volunteer Lawyers Project place cases;
Michael LaHammer, a Cedar Rapids
attorney who volunteers as a guardian
ad litem on behalf of prisoners involved
in family law cases; and Robert Tyson, a
retired Waterloo School District teacher
and administrator, who volunteers with
the Waterloo Regional Office of Iowa Legal
Aid in helping African-American women
overcome abuse.
Iowa Legal Aid is indebted to those who
volunteer and help support the program’s
efforts in serving low-income Iowans. Each
year, Iowa Legal Aid’s Board members
and staff look forward to the annual award
luncheon with anticipation of hearing
incredible stories. This year’s event more
than exceeded those expectations.

Outstanding Client Award recipient Kathi Berry of Earlham,
who won a dispute with the Iowa Depart of Human Services

Outstanding Client Award recipient Constantin Stocia,
right, with HELP Executive Director Janelle Swanberg
After 27 years of service, Jean Smalley
stepped down from her position on the
Board of Directors of Iowa Legal Aid. Jean
was appointed to the Iowa Legal Aid Board
by the Advisory Council of the Southeast
Iowa Regional Office in 1987. Jean served
as Secretary of the Board for 11 years and
in 2005 received special recognition from
the Board for her work and commitment to
Iowa Legal Aid. The Board and staff of Iowa
Legal Aid wish to thank Jean for her many
years of service and wish her the best for
the future.
Patrick McClintock is the Deputy Director of
Program Administration.

Outstanding Client Award recipients Jack and Melissa Terry
of Des Moines, who demonstrated the human spirit.
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Child Support
and Contempt
By Evelyn Ocheltree
What is contempt of court?

When a person is at least 30 days behind
in child-support payments, the person can
be found in contempt. It is similar to being
charged with a crime. The person who owes
child support is called the Obligor. Contempt
actions can also be filed if the Obligor does
not obey a Child Support Recovery Unit Seek
Work Order. Punishment can include up to 30
days in jail.

How is a contempt case started?

The person who is owed the support starts
a Contempt case by filing an Application
for an Order for Rule to Show Cause. This
Application must include an affidavit or other
documentation, explaining how much child
support has not been paid.
If the Court signs the Rule to Show Cause,
it also schedules a hearing. The Obligor is
personally served these papers by the Sheriff,
by certified mail or by the Obligor signing a
paper to accept service. It is very important to
go to this hearing.

Does the Obligor need an attorney?

Because an Obligor found in contempt
may go to jail, the person has the right to
an attorney. If not able to afford to hire an
attorney, the Obligor can ask the Court to
appoint one. The applications for a court
appointed attorney are available at the office
of the Clerk of Court. In counties where efiling
is required, the Obligor will need to register
on the Electronic Data Management System
(EDMS) to request an attorney. It is possible to
ask for an exemption to eFiling. Information
about eFiling should be served with the other
papers.
If an attorney is appointed, there is no cost
initially to the Obligor. However, attorney
fees can be assessed and recouped by the
state whether the Obligor wins or loses. The
Court should only make the Obligor pay if the
Obligor has a reasonable ability to repay.

What happens at the contempt hearing?

The Court will listen to the testimony and
review documents. Three things must be
proven beyond a reasonable doubt. 1) There
is a valid child support order; 2) The Obligor

is behind in paying the child support. The
amount behind must be equal to, or greater
than, the payment for one month; and 3) The
nonpayment is willful.
Willful means on purpose or deliberate.
It can also mean behaving in a way that is
contrary to a known duty. It includes doing
something—or not doing something—and not
caring how this hurts another person’s rights
(acting in disregard of the rights of others.)
If the three things are proven beyond a
reasonable doubt, the Court then decides the
appropriate punishment or sentence. Usually,
this is a jail sentence of no more than 30 days.
The Court can also allow the Obligor a chance
to purge the contempt finding. This is similar
to being put on probation in a criminal case.
To purge a contempt, the Court imposes
certain conditions that must be met by the
Obligor within a certain period of time. The
conditions usually include a requirement that
a certain amount be paid by a specific date.
If the payments aren’t made, another hearing
will be scheduled. The Obligor may then have
to serve the jail sentence.
The Court can do other things too
but these are rarely used. These include
requiring payment of child support into a
special account or post a bond that may be
automatically forfeited later. The Court can
also require the performance of community
service of up to 20 hours per week for six
weeks. The Court can stop the parent from
doing anything that requires a license, such as
practicing medicine or operating a business.

Are there defenses to a contempt allegation?

Yes, but each case is unique. Even if the
Obligor believes the reason for nonpayment is
a good one, that doesn’t mean the Court will
agree. An Obligor can present evidence that
he/she is sick or disabled and unable to work.
Some also try to argue that nonpayment was
due to losing a job and not being able to find a
new one. Another way to defend a contempt
is to provide proof of a job so income
withholding can start.

Can contempt cases be settled out of court?
Yes. If the Obligor pays all the past-due
support, a hearing may not be held.

The Obligor can also agree in writing to
make certain payments by certain deadlines
instead of going to Court. In those situations,
a review hearing will probably be scheduled
to see if the payments were made as agreed.
If the agreement is not kept, another hearing
may be set and the Obligor may go to jail.

How can I avoid a contempt action?

The best way is to make your child support
payments. This is not always possible of
course, but ignoring the problem is the worst
thing a person can do. It is best to address the
inability to pay the child support as soon as
possible. Things you can do include:
•
•
•

Request a modification or review
and adjustment of the child support
amount.
Tell CSRU or the Obligee about
disabling health conditions or job loss.
Make as many payments as possible
even if you can only make partial
payments.

Evelyn Ocheltree is a senior staff attorney at Iowa
Legal Aid’s North Central Iowa Regional Office in
Mason City.

The information in this newsletter was correct
as of the date it was printed. The laws may
have changed. DO NOT ASSUME THAT THE
INFORMATION IS CORRECT AFTER THE DATE
PRINTED ON THE FIRST PAGE.
You should see a lawyer to get complete,
correct, and up-to-date legal advice. Do
not rely on the general information in this
newsletter for your specific case. If you need
a lawyer but can’t afford one, contact Iowa
Legal Aid. You may be able to get free legal
help. Call or write Iowa Legal Aid.
AS YOU READ THIS NEWSLETTER, REMEMBER
IT IS NOT A SUBSTITUTE FOR LEGAL ADVICE.
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Stipulation
Agreements –
An Alternative
to Eviction
By Josh Gaul
What is a stipulation agreement in an eviction?
A stipulation agreement is a written
agreement between two people. In an eviction
case, the landlord and tenant can enter into
an agreement. Such an agreement usually
allows the tenant to avoid having an eviction
on his/her record. For the agreement to be
enforceable, it should be signed by a judge.
The court will usually dismiss the eviction
case if the tenant follows through on the terms
of the agreement. But, if the terms are not
completed, the court will automatically enter
the eviction.

When can I try to enter into a stipulation
agreement?

In all three of these situations, the
agreement should state that if the tenant has
followed through on the terms, the eviction
shall be dismissed. If the tenant has not
followed through on the terms, the eviction
shall proceed.

A stipulation agreement can be entered
into after the landlord has filed a case for an
eviction, but before the court has entered a
judgment in the case. They are often agreed
to just before a scheduled court hearing on
the eviction. You may want to show up to an
eviction court hearing 10–15 minutes early to
see if a stipulation agreement is something
your landlord is interested in trying. Even
if you agree to a stipulation before the court
hearing, you need to go to the hearing to make
sure the agreement is put into effect.

In the first two examples, a tenant who
follows through should be able to avoid
getting a completed eviction on his/her
record. The benefit to the landlord is there
is a guarantee the tenant will be out. In the
third example, the benefit to the tenant is no
eviction, and the tenant can continue renting
the residence. The benefit to the landlord is
he/she will receive money for rent owed.

Note: if you live in Polk County, you should
meet with a mediator just before your hearing.
The mediator can discuss the case with you
and your landlord and see if an agreement can
be reached.

When a stipulation is entered, most judges
will postpone the hearing until a later date
and time. If the terms of the agreement have
not been followed, the landlord can then go
to that hearing, let the judge know the tenant
is not out and/or has not paid, and get a
judgment for an eviction. Other judges may
not postpone the original hearing. Sometimes,
judges will instead order that the landlord
contact the clerk of court to have the eviction
entered if the tenant has not followed through
on the agreement.

What are the terms of a stipulation
agreement?

The terms of a stipulation agreement are
whatever the parties can agree on. However,
the three most common terms are as follows:
1) The tenant agrees to move out by an
agreed-upon time and date;
2) The tenant agrees to pay a certain
amount of money to the landlord and move
out by an agreed-upon time and date;
OR
3) The tenant agrees to pay a certain
amount of money to the landlord on an
agreed-upon time and date(s).

Where Do I
File a Custody
Case?
By Shelley Whitcher

I

f your children have moved around a lot or
the other parent has taken your child to
another state, you may not know where
you can file a custody case for your child.
Only one state at a time has the power to
address custody of a child. The legal term for
this power is jurisdiction. The state that has
jurisdiction to hear an initial custody dispute
is called the child’s home state. The general
rule is that the home state is the state where
the child has lived most recently for at least six
months. The law is called the Uniform Child
Custody Jurisdiction and Enforcement Act

What happens if I am not out or have missed
an agreed-upon payment?

Should I go to a hearing if I have not followed
through with the terms of the stipulation?

Yes, you should go to the postponed
hearing even if you have not followed through
on the terms of the agreement. A tenant who
appears at the hearing can ask the judge to
allow more time before he/she has to move.
A tenant may also work out a new stipulation
agreement with the landlord.

(UCCJEA). All states have this law or a close
version of this law.
For example, if your child has lived in Iowa
for six months but just moved to Nebraska
two weeks ago, you would file a custody case
in Iowa because Iowa is the child’s home state.
When your child has lived in Nebraska for six
months, though, then Nebraska becomes your
child’s home state. In that situation, a custody
case would need to be started in Nebraska, not
Iowa.
There are some exceptions to this rule,
including an exception for people who are
fleeing the state to escape domestic violence.
There are also different rules if there is already
a custody order in another state. You should
talk to an attorney to determine what state has
jurisdiction to hear your custody case.
Shelley Whitcher is a staff attorney at Iowa
Legal Aid’s Southwest Iowa Regional Office in
Council Bluffs.

Do I need to go to the hearing if I am out and
have made the agreed-upon payments?

Yes! You need to go to the postponed
hearing with proof that you are out and
proof that you have made any agreed-upon
payments. If your landlord goes to the
postponed hearing and tells the judge you are
not out or have not paid, and you are not there
to tell the court otherwise, the eviction could
still be entered against you.

When am I considered to be out of a residence?
When you and all other parties in the
residence are physically out, when all of your
belongings have been removed from the
residence, and when all keys to the property
and mailbox have been returned to your
landlord.

Where can I go for help with my case?

If you get notices or court papers and need
legal advice, you may be able to get help from
Iowa Legal Aid.
Iowa Legal Aid provides help to lowincome Iowans. Income and asset limits apply.
To apply for help from Iowa Legal Aid, call
800-532-1275 or apply online at
iowalegalaid.org.
If Iowa Legal Aid cannot help, you can look
for an attorney on “Find A Lawyer” on the
Iowa State Bar Association’s website:
iowabar.org. A private attorney there can talk
with you for a fee of $25 for 30 minutes of
legal advice.

Josh Gaul is a staff attorney at Iowa Legal Aid’s
Central Iowa Regional Office in Des Moines.

FREE

Legal Help

800-992-8161

(282-8161 in Des Moines)

The Legal Hotline
for Older Iowans
(60 & Over)

An Iowa Legal Aid Project
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Health Insurance and
The Affordable Care Act
What You Need to Know Today
to Make Sure You Don’t Owe
Money Next Year!
By Tamara Borland
Do you have health insurance?
Yes. Great!
No. I don’t have health insurance. Should I
be concerned?
Some uninsured individuals and their tax
dependents, who don’t meet an exception,
will have to pay what is called an individual
shared responsibility payment with his or
her 2014 tax return (due April 15, 2015).
You can find out about the payment and the
exemptions by visiting healthcare.gov/whatif-i-dont-have-health-coverage/

If your insurance is through Iowa’s Health
Marketplace, “the exchange,” have there been
any changes in your household?
Yes. There have been some changes.
If you are receiving help with your
premiums and there are changes in your
household, the amount of the premium
assistance tax credit you are getting may need
to be adjusted.
Changes in your household that need to be
reported to the health insurance marketplace
include:
• Marriage
• Divorce
• Births/adoptions
• Deaths
• Reduction in income
• Increase in income
You can report changes by calling the
National Toll Free Number: 800-318-2596.
No. If there have been no changes in your
household, just keep paying your share of
your premiums. If any of the changes listed
above happen, you will need to let the
exchange know.

When should changes in the household
be reported?

You want to report changes as soon as you
know about them to keep from getting too
much of an advanced premium tax credit or
too little. This is because the credit is based
upon a family’s percentage of poverty so
if that percentage changes the credit could
change, too.
For individuals with income under 400%
of poverty, there is a cap on how much you
might have to pay back.
Most people take the full credit as an
advance payment. Some people chose to take
less, and claim any leftover credit on their next
year’s tax return.
Anyone who gets any part of the advanced
premium tax credit has to file a tax return next
year.

Have you applied for Medicaid or Iowa Health
and Wellness in 2014?
No.
Eligibility rules changed at the beginning of
the year. If you are eligible you can sign up for
Medicaid at anytime during the year.
Yes, but I was denied coverage.
Has your household size increased or your
income decreased? If yes, it is probably worth
applying again.

Did you lose your health insurance recently?
Yes.
If this change happened within the last
sixty days you might qualify for a special
enrollment period. Call the Marketplace right
away! The number again: 800-318-2596.
If you don’t have insurance and can afford
to, you could still enroll through a private
insurer. The shared responsibility payment is
assessed on a month by month basis so getting
insurance now can still reduce the penalty.
If you don’t want or can’t afford insurance
you can check with the exchange about
whether you can claim an exemption. Some

exemptions have to be claimed through the
the exchange and some can be claimed on
your tax return.
SAVE THE DATE! Enrollment for 2015
begins November 15, 2014 and closes February
15, 2015. Enroll early to ensure coverage starts
on January 1st!
Iowa Legal Aid may assist if you are
experiencing problems obtaining insurance
or with the premium tax credit, an exemption
from the law or Medicaid. If you have
questions call 800-532-1275 to find out if you
qualify for free legal help.
Tamara Borland is the Managing Attorney of Iowa
Legal Aid’s Low-Income Taxpayer Clinic.

FREE LEGAL
TAX HELP

 Claim the Earned Income Credit
 Get

Assistance With Tax
Controversies

Call Iowa Legal Aid for details about the
Low-Income Taxpayer Clinic.

800-532-1275

Weather-Related Disasters

Iowa has experienced a variety of weather disasters
this year: tornadoes, flash flooding, river flooding,
and wind storms. Disasters often cause legal problems for those affected. If you are having problems
with housing issues, obtaining available government assistance, or another legal problem caused
by the disaster, please feel free to contact us at
800-532-1275. Hours for telephone intakes are from
9 to 11 a.m. and 1:30 to 3:30 p.m., Monday through
Friday (excluding Thursday afternoons).
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Unauthorized
Charges and
‘Free Trial’
Offers
Iowa Attorney General Tom Miller provided the
following consumer advisory

Always check your monthly credit card
and debit card statements, and dispute
unauthorized or fraudulent charges as soon as
possible.
Disputing an unauthorized credit card
charge or billing error:
•

•

If you’ve ever discovered that someone
billed your credit card account for something
that you didn’t order, the bad news is that
you may have a little work to do to clear it up.
And now the good news: At least you checked
your monthly statement and you caught the
problem.
The Fair Credit Billing Act (FCBA) protects
consumers from unfair and fraudulent charges
on open end credit accounts, such as credit
cards, and revolving charge accounts, such as
retail store accounts. The law does not apply
to debit cards or more traditional loans. The
FCBA gives you the right to dispute credit
card charges that are incorrect; charges that
you didn’t authorize; charges for goods or
services that you didn’t receive or accept; and
charges for goods or services that were not
delivered as agreed or as promised (disputes
about the quality of goods and services are not
considered billing errors). You also have the
right to dispute a failure to post payments and
other credits (such as returns), and a failure to
send bills to your current address.

•

•

•

•

Report the disputed charge
immediately to your card issuer,
especially if the issuer operates a
24-hour customer service number.
Even if you reported the incident
by phone or via the Internet, send a
letter to the creditor (send it to the
address for billing inquiries, not the
payment processing address). Include
your account number, your full
name, mailing address, a description
of your dispute and copies of
relevant receipts or documentation.
Make a copy of your letter. Save that
copy and your original receipts and
documents.
Send your letter via certified mail, and
request a return receipt. Make sure that
the creditor receives your letter within
60 days after the first bill that included
the unauthorized charge was mailed to
you.
Continue paying for any other charges
on your bill that you don’t dispute
(including finance charges on the
undisputed amount), but you may
withhold payment on the disputed
charge and other charges related to the
disputed amount.
The creditor must acknowledge your
complaint in writing within 30 days
after receiving it. The creditor must

•

•

resolve the dispute within two billing
cycles of receiving your letter, or
within 90 days.
During the dispute, the creditor may
not threaten your credit rating, report
you as delinquent, or take legal or
collection action against you.
If there’s an error, the creditor must
explain the error and remedy in
writing, credit your account, and
remove any fees or charges related
to the error. If the creditor agrees the
charge was unauthorized, you won’t
have to pay more than $50.
If there’s not an error, the creditor
must explain it in writing. You will be
responsible for the disputed charge,
plus any finance charges. However,
you still may file a complaint with the
Attorney General’s Office about the
charge.

Free trialoffers

Many free-trial offers result in ongoing
charges on your credit card bills because
you didn’t realize that you had to cancel the
offer within a certain number of days. And,
in many cases, you may not have explicitly
approved the charges or even provided a
credit card number, which may have come
from another company with which you
did business.
If you discover you’re being charged for
something you didn’t authorize, contact the
company directly and ask that they remove
any charges. Follow up with your credit-card
company to dispute the charges or to ensure
that they’re removed.

Bankruptcy Continued from Outside Front Cover
•

Possible negative impact on credit
rating and reputation. The bankruptcy
will show up on your credit report for
ten years.
• Will NOT necessarily improve your
financial situation. A Chapter 7
bankruptcy only deals with debts
that arose before the time of filing the
petition. Debts which arise after the
filing are not covered. If you are likely
to continue to have money problems in
the future, you may want to wait. You
can only file a Chapter 7 bankruptcy
every eight years.
It is important to carefully consider
alternatives to bankruptcy. There are other
ways to end the constant calls from creditors
asking for payment that a debtor cannot
afford. Some debtors have strong defenses to
the debt which can be resolved in court. Some
debtors are collection proof and creditors can do
nothing to harm them. Sometimes becoming
educated and learning how to budget can be
enough. These alternatives are discussed in
more detail below.

If you are collection proof

The fact that a creditor or debt collector
has a judgment against you (has taken you
to court and won) does not always mean you
can be forced to pay. Collection proof means
your income and property are exempt from
collection. Income considered exempt includes
Social Security and SSI benefits, pensions,
unemployment benefits, child support,
student loan proceeds and FIP. Even wages are
protected to a certain degree. The law places
limits on how much of your wages can be
taken or garnished. These limits are based on
federal minimum wage. Your net (gross pay
minus Social Security and taxes) must be more
than $217 a week before a creditor can garnish
and they can only take income above that
amount.
Most of your personal property and your
house will also be exempt. Exempt personal
property includes clothing, household

furnishings and household goods (TV,
appliances) not to exceed $7,000, equity in a
car not exceeding $7,000, books, wedding and
engagement rings, etc. One very important
exemption is cash, bank deposits, or the value
of any other property up to $1,000. This is
known as the wild-card exemption.

Protections under Garnishment Law

If your wages or bank account are
garnished, you must receive a Notice of
Garnishment. You will have ten days from
the date you receive it to file a written Motion
to Quash and a hearing will be scheduled. At
the hearing you can argue that the money
taken is exempt or should be considered
exempt in the interest of justice. In making
that determination, the Court must consider
the age, number and circumstances of
your dependents, the federal poverty level
guidelines and your maintenance and
support needs as well as any other relevant
information.

What is an Affidavit of Exemption?

This is a document you can file with the
court and/or provide to debt collectors
explaining that you are judgment proof and
that all of your property and earnings are
exempt. The Affidavit form is available online
or through the Clerk of Court in small claims
cases.

You can stop creditor calls

A simple cease communication or stop-contact
letter should stop the calls from creditors.
There are both federal and Iowa fair-debt
collection practices laws that require collection
agencies, attorneys, and creditors to stop
contacting you after they receive such a letter.
These laws also provide penalties for violating
these provisions.

Defend against the creditor’s collection efforts
If the creditor brings a court case, you
should usually respond and file an answer. If
you do not raise all your claims in response to

a debt-collection lawsuit, you may never get
another chance to do so. Raising a defense can
also increase your chances of working out a
favorable settlement. The following is a partial
list of claims that may be raised:
•
•

•

•

Sales practices. Unfair, deceptive
or fraudulent sales practices in the
purchase of the consumer goods.
Warranty performance. If the goods are
later discovered to be defective or the
work is not completed or the work is
found to be substandard.
Problems with the credit contract or
loan. Both federal and state laws set up
various requirements as to what the
creditor must tell the consumer about a
loan. If this is not done, a defense may
be raised if the creditor sues.
Problems with how a creditor tries to
collect on a judgment. Failure to follow
proper procedure can lead to consumer
claims against the creditors.

Getting help

You may be eligible for help in paying
certain types of debts such as medical debt
and property taxes. You may also have the
right to ask for a reasonable payment plan.
For example, you ask for a reasonable
payment plan for income tax debts and some
student loans.
Bankruptcy may be the way for you to get a
fresh start but there may well be other options
that would work better for you. Providing
help to low-income Iowans facing consumer
law issues is a priority of Iowa Legal Aid.
To apply for legal assistance, call 800-5321275. You may apply for services online at
iowalegalaid.org. Resources on other civil law
issues are also available on our website.
This information was written by Evelyn Ocheltree,
senior staff attorney at Iowa Legal Aid’s North
Central Iowa Regional Office in Mason City,
and has been updated by Nancy Thompson, staff
attorney at the Central Iowa Regional Office
in Des Moines.

Visit us online at iowalegalaid.org

800-992-8161

Iowans age 60 and over, call Iowa Legal Aid’s Legal
Hotline for Older Iowans at

800-532-1275 (se habla espanol)

The intake number for Iowa Legal Aid is

• Domestic violence
• Housing
• Public benefit Programs

legal problems including:

• Iowa Legal Aid helps low-income Iowans with civil

those who qualify.

• Iowa Legal Aid provides FREE legal assistance to

Don’t be misled . . .

Did you know. . . after calling what looked like a
local number for “legal aid” in the phone book,
some Iowans got return calls from somewhere
in Georgia?

Iowa Legal Aid helps
low-income Iowans

RETURN SERVICE REQUESTED

Iowa Legal Aid
1111 9th Street, Suite 230
Des Moines, Iowa 50314-2527

If you have a question about something
you read in this newsletter, call THE EJJ
HOTLINE at 800-992-8161. When your
call is answered, tell the receptionist you
want The EJJ Hotline. Your call will be
transferred to a staff member who will be
able to respond to inquiries from persons
who are eligible for free legal help from
Iowa Legal Aid.

LOW-INCOME
READERS OF THE
EQUAL JUSTICE
JOURNAL...

Iowa Legal Aid is a not-for-profit organization providing free legal help to low-income Iowans, receiving financial support
from a wide range of sources including
federal, state, and local governments
as well as individual donors and private
organizations. Iowa Legal Aid’s services
are supported by
contributions from
many United Way
Agencies in Iowa.
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Some of your biggest debts will
probably not go away. These include
student loans, alimony and child
support, restitution and criminal fines.
Also, a Chapter 7 bankruptcy can
only delay a foreclosure but it cannot
prevent the foreclosure from occurring.
Also, debts obtained after you file are
not discharged.
Possible loss of property that serves as
security for certain debts such as home
mortgages or car loans.
Continued on Page 7

•

•

Discharge of most debts.
Creditor actions STOP. Actions such
as repossessions, garnishments,
foreclosures, utility shutoffs and
evictions must stop immediately after
the petition is filed.
• Protection of exempt property from
creditors who have sued you and won
in court (they have a judgment against
you). Exempt means that it is protected
by the law and creditors and debt
collectors cannot take it from you.
Disadvantages:

•
•

Advantages:

What Are the Advantages and Disadvantages
of Filing Bankruptcy?

Chapter 7 (liquidation or discharge)
Bankruptcy is a process under federal
law designed to help people who can
no longer afford to pay off the debt they have
incurred and need a fresh start. Filing a Chapter 7 Bankruptcy stops collection efforts and
completely wipes out most debt. The bankruptcy is not a magical cure. It is one of several
options available to consumers.
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